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This Interlocal Agreement (the “Agreement”), entered into this the ______ day of 
___________, 2017, by, between, and among APEX, NORTH CAROLINA (hereinafter 
“Apex”), CARY, NORTH CAROLINA (hereinafter “Cary”), GARNER, NORTH 
CAROLINA (hereinafter “Garner”), RALEIGH, NORTH CAROLINA (hereinafter 
“Raleigh”); all of the above being municipal corporations and public bodies politic of the 
State of North Carolina; and WAKE COUNTY, NORTH CAROLINA (hereinafter 
“County” or “Wake”), a public body politic and corporate of the State of North Carolina; 
all of which may be individually referred to as “Party” and collectively referred to herein 
as “the Parties”; 

  
WITNESSETH: 

 
WHEREAS, the territorial and extraterritorial jurisdiction of each Party to this 

Agreement includes a portion of the area within the jurisdiction of the Swift Creek Water 
Supply Watershed (“Watershed”)as defined herein; and   

 
WHEREAS, through mutual resolutions, in the late 1980’s and early 1990’s, the 

Parties recognized that the Watershed would be a critical drinking water supply resource 
in future years for several Parties and desired to protect the surface water supply in the 
Watershed by controlling the type and intensity of development; and 

 
WHEREAS, the Parties conducted a joint planning effort to establish land use 

regulations and standards that guide the type and intensity of development in the 
Watershed, resulting in the “Swift Creek Management Plan” or “Plan,” a copy of which 
is attached to this Agreement as Exhibit A; and  

 
WHEREAS, the Watershed area was delineated, and proposed regulations and 

standards were approved, by the North Carolina Environmental Management 
Commission on August 3, 1992, establishing Watershed as a WS III watershed; and 

 
WHEREAS, North Carolina Session Law 1998-192, placed various responsibilities 

and obligations upon the Parties, inter alia, to neither adopt ordinances nor grant any 
permits or approvals that would be inconsistent with the standards and provisions of the 
Swift Creek Management Plan, except that Parties may modify ordinances to further 
meet or exceed Plan requirements.  Session Law 1998-192 permits Plan modification in 
accordance with its terms; and  

 
WHEREAS, North Carolina Session Law 2005-89 modified and readopted North 

Carolina Session Law 1998-192 by repealing the referendum clause and by establishing a 
cause of action in any person who resides in the Watershed to challenge actions by a local 
government with lands subject to the Plan when the actions are believed to be 
inconsistent with the standards and provisions of the Plan; and 
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WHEREAS, the Swift Creek Management Plan has been in place for over two 
decades and has been incorporated into the respective land use planning documents of 
each Party; and  

 
WHEREAS, the City of Raleigh resumed its use of the water supply protected by the 

Swift Creek Management Plan in 2010; and   
 

WHEREAS, the State of North Carolina in 1988 adopted a Total Maximum Daily 
Load for the Neuse Estuary with implementing state rules which apply to the Swift Creek 
Water Supply Watershed; and 

 
WHEREAS, the State of North Carolina in 2010 adopted a Total Maximum Daily 

Load for the Upper Swift Creek Watershed to address its status as impaired waters  not 
meeting the Water Quality Standards; and 

 
WHEREAS, the United States Environmental Protection Agency in 2017 designated 

Lake Benson, a water source of the Swift Creek Water Supply Watershed, as impaired 
waters not meeting the Water Quality Standards; and 

 
WHEREAS, the Parties, by and through this Agreement, desire to formalize their 

commitment to the Plan by establishing uniform procedures and policies that will serve 
as the framework for each Parties’ role in the future governance of the Plan, including a 
process to amend Plan and for making ongoing land use decisions within the area subject 
to the Swift Creek Management Plan (“Plan Area”); and    
 

WHEREAS, the Parties pursuant to the authority of N.C.G.S. 160A-460 et seq. are 
authorized to enter into this Agreement and joint planning and implementation efforts in 
order to pursue the above stated goals.   

 
NOW THEREFORE, for and in consideration of the promises and covenants 

contained in this Agreement and the mutual benefits derived therefrom, the sufficiency of 
which is hereby acknowledged, the Parties agree as follows: 

 
 

 
ARTICLE I 

PURPOSE and SCOPE 
 
1.01 Purpose. The purpose of this Agreement is to (i) provide a strategy for joint 
oversight of the Swift Creek Management Plan; (ii) to formalize the process for 
amendments and updates to the Plan.     

 
ARTICLE II 

 DEFINITIONS 
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2.01 “DEVELOPMENT REGULATIONS” shall mean the recommended Minimum 
Critical Area Width and recommended Minimum Vegetative Buffer Width designated as 
“Development Regulations” and set forth in the Plan. 
 
2.02 “PERFORMANCE STANDARDS” shall mean the Performance Standards set 
forth in the Plan and those identified as “RECOMMENDED PERFORMANCE 
STANDARDS SWIFT CREEK WATERSHED” in Table 1 of Plan. 
  
2.03 “SWIFT CREEK MANAGEMENT PLAN” or “PLAN” shall mean the version of 
the Swift Creek Management Plan as it was referenced and incorporated into North 
Carolina Session Laws 1998-192 and 2005-89.  A copy of Plan, with all its attachments, 
is attached hereto as Exhibit A. 
 
2.04  “SWIFT CREEK WATER SUPPLY WATERSHED” or “WATERSHED” shall 
mean the land area designated and classified by the North Carolina Environmental 
Management Commission on August 3, 1992 as the Swift Creek Water Supply 
Watershed, which is depicted on Map D of Exhibit A . 
 
2.05 “ZONING REGULATION” shall mean any regulation or ordinance authorized by 
NCGS Chapter 160A, Article 19, or NCGS Chapter 153A, Article 18, or any state laws 
that may supersede or replace such legislation, including zoning map amendments and 
text amendments, and modifications to same.   
 
 

ARTICLE III 
SWIFT CREEK MANAGEMENT PLAN 

 
3.01 Territorial Jurisdiction.  The Plan Area is comprised of more than 40,000 acres 
and includes two primary bodies of water, Lake Benson and Lake Wheeler.  Each of the 
Parties to this Agreement has territorial jurisdiction within the Watershed as shown on 
Exhibit B, inclusive of the territorial changes effectuated in 2015 and 2017 by the City of 
Raleigh and the Town of Garner’s relinquishment and expansion of their extraterritorial 
jurisdictions (ETJ). All Parties understand and agree that future changes to the territorial 
jurisdiction of any Party do not require an amendment to this Agreement.            
 
3.02 Land Use Classifications.  The Swift Creek Management Plan designates land 
use classifications (“Land Use Classifications”) within each Party’s territorial jurisdiction 
in the Watershed.  Land Use Classifications are identified on Map D of the Plan.  The 
Parties agree that amendments to the Land Use Classifications and the Land Use section 
of the Plan shall require a Plan Amendment executed in accordance with paragraph 3.05.    
 
 
3.03  Utilities.  The Parties may unilaterally extend utilities, including municipal water 
and sewer utility service and extensions, to any portion of their respective territorial 
jurisdictional area within the Plan Area in accordance with the Plan provisions, as such 
may be amended from time to time in accordance with paragraph 3.05. 
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3.04   Development Regulations; Performance Standards.   The Swift 
Creek Management Plan recommends a variety of Development Regulations and 
Performance Standards.  The Parties agree that amendments to the recommended 
Development Regulations and Performance Standards require a Plan Amendment in 
accordance with paragraph 3.05. 
 
3.05 Amendments to the Swift Creek Management Plan.   North Carolina Session 
Law 1998-192 authorizes the Parties to make amendments to the Plan.  S.L. 1998-192 
also authorizes the Parties to modify their Zoning Regulations to further meet or exceed 
the requirements of the Plan.   
  
 

(a) A Party may request an amendment to any portion of the Swift Creek Land 
Management Plan (collectively, “Plan Amendments”).  All requested Plan 
Amendments shall be made in writing setting forth with particularity the 
amendment desired and the reason for such amendment.  All such requests 
shall be delivered to each of the Parties in accordance with the Notice 
provisions set forth herein.  
 

(b) Unless other applicable statutes require approval of a proposed Plan 
Amendment to be made by the governing body, the governing body of each 
of the Parties may delegate authorization for requests for Plan Amendments 
and approvals of Plan Amendments to designated staff of the Party.  A copy 
of the delegation authority shall accompany each Plan Amendment request or 
approval.  A denial of a proposed Plan Amendment must be made by the 
governing body of a Party.  
 

(c) Any approval of a Plan Amendment must be by unanimous consent of all the 
Parties.  
 

3.06 Recognition of Need for Modeling and other Studies.  The Parties’ recognize 
that the Plan is more than 30 years old, and was established before the implementation of 
the Water Supply Watershed regulations, geographical information systems (GIS), and 
watershed evaluation and modeling technologies that exist today. The Parties 
acknowledge their desire to undertake water quality monitoring and modeling and other 
studies for the Watershed to verify, calibrate, and update the Plan and to cooperate in 
good faith and with all due diligence to provide for and carry out the purposes of this 
Agreement. The Parties also agree to consider, as appropriate, supplemental measures to 
address any determination that the Swift Creek Watershed needs to implement additional 
measures to restore water quality to meet the minimum requirements applicable in the 
basin.   

 
 
 
 
 
 



6 
 

ARTICLE IV 
TERM, TERMINATION, AMENDMENT 

 
4.01 Term. 
 
a. Effective Date.  This Agreement shall become effective upon the date it is 
properly authorized and executed by the last of all the Parties named in the introductory 
clause of this Agreement.  This Agreement is conditioned upon authorization and 
execution by all of the Parties. 
 
 
b. This Agreement shall continue from the Effective Date until the earlier of twenty 
(20) years or repeal of SL 1998-192 and SL 2005-89 (“Term”).This Agreement shall 
automatically renew for additional five (5) year terms (“Renewal Terms”) unless a Party 
provides written notice of termination at least six months prior to the end of the then-
current Term or Renewal Term. 
 
c. Any amendment, termination, or renewal of the Term must be in the form of a 
written instrument properly authorized and executed by, or on behalf of, the governing 
board of each Party. 
 
 
4.02   Termination; Remedies; Notice. 

 
a. In the event that the territorial jurisdiction of any Party to this Agreement is 
entirely removed from the Watershed, this Agreement and all provisions set forth herein 
shall automatically terminate with respect to that Party.  Notwithstanding the above, this 
Agreement shall continue in full force and effect as to the remaining Parties. 
 
b. Non-Exclusive Remedies. No remedy provided in this Agreement shall be 
considered exclusive of any other remedy in law or in equity. 

 
 
c. Notice.  Any written notice required by this section shall be delivered to the 
Parties at the following addresses:  
 
 
For Town of Apex:   Town Manager 
    Town of Apex 
    PO Box 250 
    Apex, NC  27502 
 
With a copy to:__________________________________ 
 
 
For Town of Cary:  Town Manager 
    Town of Cary 
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    PO Box 8005 
    Cary, NC 27512 
 
With a copy to:  Town Attorney 
    Town of Cary 
    PO Box 8005 
    Cary, NC 27512 
 
 
For Town of Garner  Town Manager 
    Town of Garner 
    900 7th Ave. 
    Garner, NC  27529 
 
With a copy to:__________________________________ 
 
 
For City of Raleigh:  City Manager 
    City of Raleigh 
    PO Box 590 
    Raleigh, NC 27602 
 
With a copy to:__________________________________ 
 
 
For Wake County:  Wake County Manager 
    Wake County Justice Center  
    301 S. McDowell St. 
    Raleigh, NC 27601 
 
With a copy to: Wake County Attorney 

Wake County Attorney’s Office 
P.O. Box 550 
Raleigh, NC 27602 

  
 
 
4.03 Amendment of Interlocal Agreement. 
 

This Agreement may only be amended in a writing signed by all of the Parties. A 
Party may request an amendment to this Agreement by providing written notice of the 
proposed amendment and the reasons for the proposed amendment to each of the other 
Parties in accordance with the Notice provisions in paragraph 4.02.  
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ARTICLE V 
NON-ASSIGNMENT 

DELEGATION OF DUTY 
 

5.01 No Party shall assign any portion of this Agreement or the rights and 
responsibilities hereunder to another person or entity who is not a party to this Agreement 
without the prior written consent of the other Parties.   
 
5.02 Except as expressly stated herein, this Agreement shall not change the delegation 
of any duty previously delegated to a Party by federal law, state statute,  local ordinance 
or resolution, and shall not create any new duty which does not exist under federal law, 
state statute,  local ordinance or resolution.  
 
      
 

ARTICLE VI 
OTHER PROVISIONS 

 
6.01 No Third Party Beneficiaries.  This Agreement is not intended for the benefit of 
any third party.  The rights and obligations contained herein belong exclusively to the 
Parties hereto, and shall not confer any rights or remedies upon any person or entity other 
than the Parties hereto.    
 
6.02 No Waiver of Sovereign or Governmental Immunity.  Nothing in this 
Agreement shall be construed to mandate purchase of insurance by any Party to this 
Agreement; or to be inconsistent with Wake County’s “Resolution Regarding Limited 
Waiver of Sovereign Immunity” enacted October 6, 2003; or to in any other way waive 
any Party’s defense of sovereign or governmental immunity to any cause of action 
alleged or brought against a Party if otherwise available as a matter of law.  
 
 
6.03 No Waiver of Qualified Immunity.  No officer, agent or employee of any Party 
shall be subject to any personal liability by reason of the execution or implementation of 
this Agreement or any other documents related to the transactions contemplated hereby.   
Such officers, agents, or employees shall be deemed to execute this Agreement in their 
official capacities only, and not in their individual capacities.  This section shall not 
relieve any such officer, agent or employee from the performance of any official duty 
provided by law. 
 
6.04 Ethics Provision.  The Parties acknowledge and shall adhere to the requirements 
of  N.C.G.S. 133-32, which prohibits the offer to, or acceptance by any state or local 
employee of any gift from anyone with a contract with the governmental entity or from a 
person seeking to do business with the governmental entity.  
 
6.05 Governing Law, Venue.  The Parties acknowledge that this Agreement shall be 
governed by the laws of the State of North Carolina.  Venue for any disputes arising 
under this Agreement shall be exclusively in the courts of Wake County, North Carolina. 
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6.06 Entire Agreement.  The terms and provisions herein contained constitute the 
entire agreement by and between the Parties hereto and shall supersede all previous 
communications, representations or agreements, either oral or written between the Parties 
hereto with respect to the subject matter hereof. 
 
6.07 Severability.  If any provision of this Agreement shall be determined to be 
unenforceable by a court of competent jurisdiction, such determination will not affect any 
other provision of this Agreement. 
 
6.08 Counterparts.   This Agreement may be executed in several counterparts, each of 
which shall be deemed an original. 
 
6.09 Verification of Work Authorization. To the extent applicable, all Parties, and 
any subcontractors hired for purposes of fulfilling any obligations under this Agreement, 
will comply with the requirements of Article 2 of Chapter 64 of the North Carolina 
General Statutes, “Verification of Work Authorization,” and will provide documentation 
or sign affidavits or any other documents requested by either party demonstrating such 
compliance.   
 
6.10  Iran Divestment Act Exemption.  Pursuant to N.C. Gen. Stat. §147-86.61(a), this 
Agreement is valued at less than one thousand dollars ($1,000.00), and is therefore 
exempt from the Iran Divestment Act certification requirement.   
 
6.11  Dispute Resolution.  In the event of conflict or default that might arise for matters 
associated with this Agreement, the Parties agree to informally communicate to resolve 
the conflict. If any such dispute cannot be informally resolved, then such dispute, or any 
other matter arising under this Agreement, shall be subject to resolution in a court of 
competent jurisdiction. 
 
6.12  Complete Agreement; Exhibits.  This Agreement represents the entire agreement 
among the Parties. Specifically referenced in this Agreement are the following Exhibits: 
 

. 
1. Exhibit A, Swift Creek Management Plan; and  
2. Exhibit B, Map depicting jurisdictional areas of responsibility. 

  
In cases of conflict between this Agreement and any of the above attachments, the terms 
of this Agreement shall prevail. 
 
 

 
 

[Signature pages follow this page] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed in 
their corporate names by their duly authorized officers, all by the Resolution of their 
governing board, spread across their minutes, as of the date first above written.  

 
APEX, NORTH CAROLINA 
 
 
By:____________________________  
     Drew Havens, Town Manager 
 
 

This instrument has been preaudited in the 
manner required by The Local Government 
Budget and Fiscal Control Act. 
 
___________________________________ 
Finance Officer  
Town of Apex, North Carolina 

[Seal]  
 
ATTEST: 
 
______________________________ 
 By ____________________________ 
Clerk  

 
This instrument is approved as to form and legal 
sufficiency. 
 
________________________________  
Town Attorney  

 
 
 

 
 

CARY, NORTH CAROLINA 
 
 
By:____________________________  
     Sean R. Stegall, Town Manager 
 
 

This instrument has been preaudited in the 
manner required by The Local Government 
Budget and Fiscal Control Act. 
 
___________________________________ 
Finance Officer  
Town of Cary, North Carolina 

[Seal]  
 
ATTEST: 
 
______________________________ 
 By ____________________________ 
Clerk  
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GARNER, NORTH CAROLINA 
 
 
By:____________________________  
     Rodney Dickerson, Town Manager 
 
 

This instrument has been preaudited in the 
manner required by The Local Government 
Budget and Fiscal Control Act. 
 
___________________________________ 
Finance Officer  
Town of Garner, North Carolina 

[Seal]  
 
ATTEST: 
 
______________________________ 
 By ____________________________ 
Clerk  

 
This instrument is approved as to form and legal 
sufficiency. 
 
________________________________  
Town Attorney  

 
 
 
 

CITY OF RALEIGH,  
NORTH CAROLINA 
 
 
 
 
By:____________________________  
         Ruffin L. Hall, City Manager 
 
 

This instrument has been preaudited in the 
manner required by The Local Government 
Budget and Fiscal Control Act. 
 
_______________________________ 
Finance Officer 
City of Raleigh, North Carolina 

ATTEST: 
 
By:   ________________________________ 
           Gail Smith, City Clerk 
 
 
 
                           [Seal] 
 
           

This instrument is approved as to form and legal 
sufficiency. 
 
_______________________________ 
City Attorney 
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WAKE COUNTY, NORTH CAROLINA 
 
 
 
By:____________________________  
County Manager 
 

This instrument has been preaudited in the 
manner required by The Local Government 
Budget and Fiscal Control Act. 
 
_______________________________ 
Finance Director 
Wake County, North Carolina 

[Seal]  
 
ATTEST: 
 
______________________________    
Clerk  

 
This instrument is approved as to form and legal 
sufficiency. 
 
_____________________________  
County Attorney  
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