Wake County Centract Number
YW 04953

(Please reference this number on your
invoices for payment)

NORTH CAROLINA REIMBURSABLE AGREEMENT
WAKE COUNTY
DATE: 01/05/18
NORTH CAROLINA
DEPARTMENT OF
TRANSPORTATION
AND WBS Element: 37673.1.TAI

WAKE COUNTY

THIS AGREEMENT is made and entered into on the last date executed below, by and
between the North Carolina Department of Transportation, an agency of the State of North
Carolina, hereinafter referred to as “NCDOT"” and WAKE COUNTY, a body politic and
corporate of the State of North Carolina, hereinafter referred to as “WAKE COUNTY,”
referred to herein individually as “Party” and collectively as “the Parties.”

WITNESSETH

WHEREAS, the United States Fish and Wildlife Service (USFWS), NCDOT, North
Carolina Wildlife Resources Commission (WRC) and North Carolina State University
{NCSU) have recently agreed to establish the North Carolina Non-Game Aquatic Species
Program (“Program”) as part of NCDOT’s possible mitigation requirements associated
with the future 540 corridor to be constructed in Wake and Johnston Counties; and,

WHEREAS, USFWS, NCDOT, & NCSU have identified the Historic Yates Mill
County Park (“Park”) as a suitable location for the Yates Mill Aquatic Conservation Center
(YMACC); and,

WHEREAS, USFWS, NCDOT, & NCSU, have requested WAKE COUNTY to
conduct renovations to the A. E. Finley Center and related improvements to the Park for
the new YMACC to support the captive breeding of endangered aquatic species including,
but not limited to, the Dwarf Wedgemussel; and,

WHEREAS, contingent upon NCSU committing to the maintenance and operation
of the Program facility and the appropriation by NCDOT of all funds required for the
renovations to the Program facility, WAKE COUNTY has agreed to the renovations to the
Program facility to be located at the A.E. Finley Center; and,

Agreement 1D # 7680 1



WHEREAS, NCDOT has previously appropriated and by this AGREEMENT
committed to fund the renovation and expansion of the A.E. Finley Center and surrounding
Park grounds for the Program.

NOW THEREFORE, and in consideration of the promises and covenants contained in
this AGREEMENT and the mutual benefits derived therefrom, the sufficiency of which is hereby
acknowledged, the Parties agree as follows:

(1) SCOPE OF SERVICES

a) WAKE COUNTY

i) Subject to receipt of funding as included herein, design and construct an addition and
renovation to the A E. Finley Center and the Park grounds for the Program as
summarized in APPENDIX A, entitled “Design Option 6" attached hereto and made a
part of this AGREEMENT.

ii) Serve as the Project Manager for all aspects of the renovation and construction of this
Project including the design development, solicitation of bids and construction of the
Project.

iii) Execute an amended Ground Lease & Use Agreement and any other agreements, as
deemed necessary, authorizing the use of the Park and the A.E. Finley Center for the
Program.

iv) Request reimbursement from the NCDOT as included herein.

v) Provide the Certificate of Occupancy and the Certificate of Substantial Completion
when the addition and renovation to the A.E. Finley Center and the Park grounds for
the Program are complete as included in APPENDIX A.

b) NCDOT

i) Provide funding for the design and construction of an addition and renovation to the
AE. Finley Center and the Park grounds for the Program as summarized in
APPENDIX A, entitled “Design Option 6.”

it} Provide reimbursement of the costs for the addition and renovation costs to the A.E.
Finley Center and the Park grounds for the Program to WAKE COUNTY as
included herein.

iii) Notify WAKE COUNTY of any delay or suspension of Project funding within three
(3) business days of becoming aware of any delay or suspension.

(2) PROCEDURES

WAKE COUNTY will utilize their current processes, standards and requirements to design
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and construct the addition and renovations to the A.E. Finley Center and the Park grounds for
the Program. WAKE COUNTY will consult with and obtain concurrence from USFWS and
NCSU throughout the process of design and construction in order to ensure the facility meets
the requirements of the Program.

NCDOT will provide funding for the costs of the addition and renovations to the A.E. Finley
Center and the Park grounds for the Program as included in Provision 3, “Payment By
NCDOT.”

The work included in this AGREEMENT for the addition and renovations to the A.E. Finley
Center and the Park grounds for the Program are a part of a potential mitigation sclution for a
proposed NCDOT project. Proceeding with this work is contingent upon NCDOT receiving
a Permit from the Army Corps of Engineers as follows:

a) NCDOT has agreed to move forward with the design and preconstruction activities for
the work included herein. If the Permit from the Army Corps of Engineers is not
obtained, NCDOT will notify WAKE COUNTY in writing to stop the work immediately
and reimburse any unexpended funds. NCDOT shall make payment to WAKE
COUNTY for work completed. In the event that the permit from the Army Corps of
Engineers is not obtained; NCDOT does not obtain a favorable Biological Opinion; the
MOU between NCSU and WAKE COUNTY is terminated by NCSU; or, for any other
reason beyond the control of WAKE COUNTY, the addition and renovations to the A.E.
Finley Center and the Park grounds for the Program are suspended, or are not performed
by WAKE COUNTY, then and in that event, WAKE COUNTY shall have no obligation
to return funding that has already been paid or is owed by WAKE COUNTY for design
and preconstruction work actually completed.

b} The construction work included herein shall not begin and reimbursement shall not occur
if the Permit from the Army Corps of Engineers is not obtained by NCDOT.

(3) PAYMENT BY NCDOT

NCDOT will reimburse the actual costs of the addition and renovations to the A.E. Finley
Center and the Park grounds for the Program. The estimated costs are $1,958,936. If, at any
time, WAKE COUNTY expects the actual costs to exceed this amount by more than 10%,
written notification to NCDOT is required prior to incurring the additional costs. There are
no non-federal matching requirements or NCDOT charges associated with this PAYMENT
that will or may become the responsibility of WAKE COUNTY.

BILLING PROCEDURE

WAKE COUNTY may bill NCDOT for eligible Project costs in accordance with NCDOT’s
guidelines and procedures and the following:
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a) Preconstruction and Design Activities:

WAKE COUNTY may request payment for preconstruction and design and costs up to
$250,000 once they are ready to proceed with the addition and renovation design.
WAKE COUNTY must include vendors and costs for each contract on their invoice in
which payment is requested. Upon approval, NCDOT will provide payment for planned
preconstruction activities directly to WAKE COUNTY.

Once the preconstruction work is complete, if the actual cost of the preconstruction work
is more than WAKE COUNTY originally billed, then WAKE COUNTY may bill
NCDOT for the additional amount. If the actual cost of the preconstruction work is less
than the amount reimbursed by NCDOT, WAKE COUNTY shall reimburse NCDOT any
overpayment within sixty (60) days.

The Parties will work together in good faith to minimize loss to either party by each
informing the other of any circumstances which may affect the construction of the
Project.

b) Construction Activities

WAKE COUNTY may request payment for construction costs up to the actual costs for
the work as follows during construction utilizing the following procedure:

i) WAKE COUNTY reviews and approves an invoice for payment.

i) WAKE COUNTY submits an approved invoice to NCDOT for review. The invoices
shall reflect sales tax; however the request for reimbursement from NCDOT shall not
include sales tax since this item is reimbursed to Wake County by the North Carolina
Department of Revenue. NCDOT reviews, approves and makes payment for the
invoice to WAKE COUNTY.

iii) WAKE COUNTY initiates payment to the invoice vendor and provides
documentation to NCDOT within three (3} business days once payment is received
from NCDOT.

iv) WAKE COUNTY provides NCDOT with proof of payment of the invoice to the
Vendor within 30 days of receipt of the funds from NCDOT.

Proper supporting documentation shall accompany each invoice as may be required by
NCDOT. By submittal of each invoice, WAKE COUNTY certifies that it has adhered to
all applicable state and federal laws and regulations as set forth in this AGREEMENT.

Along with each invoice, WAKE COUNTY is responsible for submitting the FFATA
Subrecipient Information Form, which is available at:
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https://connect.ncdot.gov/municipalities/Funding/Pages/default.aspx

Reimbursement to WAKE COUNTY shall be made upon approval of the invoice by the
NCDOT’s Financial Management Division.

WAKE COUNTY may invoice NCDOT monthly for work accomplished, but no less
than once every six (6) months to keep the Project funds active and available. If WAKE
COUNTY is unable to invoice NCDOT, then they must provide a written explanation.
Failure to submit invoices or explanation less than once every six {(6) months may result
in de-obligation of funds. NCDOT will notify WAKE COUNTY thirty (30) days prior to
any de-obligation of funds.

All invoices associated with the Project must be submitted within six (6) months of
the completion of the addition and renovation work to be eligible for reimbursement
by NCDOT. Any invoices submitted after this time will not be eligible for
reimbursement.

If the actual cost of the work is less than the amount reimbursed by NCDOT, WAKE
COUNTY shall reimburse NCDOT any overpayment within sixty (60) days.

(4) ADDITIONAL PROVISIONS

a)

b)

d)

e)

Any modification to this AGREEMENT shall be agreed upon in writing by both Parties
prior to being implemented.

This AGREEMENT shall remain in effect for the time necessary to perform the required
work unless either Party provides a thirty (30) day written notice to the executing Parties
of the AGREEMENT requesting termination.

To the extent permitted by law and consistent with the Wake County 2003 Resolution
Regarding Limited Waiver of Sovereign Immunity, WAKE COUNTY shall be
responsible for payment of any damages to third parties to the extent that the claim for
damages arises out of the negligence of WAKE COUNTY, its agents, or employees;
provided that Wake County does not waive any applicable defense, including
governmental or sovereign immunity. NCDOT shall not be responsible for any damages
or claims, which may be initiated by third parties.

All terms and conditions of this AGREEMENT are dependent upon, and subject to, the
allocation of funds for the purpose set forth in the AGREEMENT and the AGREEMENT
shall automatically terminate if funds cease to be available without further obligation of
WAKE COUNTY or NCDOT to each other or third parties.

This AGREEMENT shall be interpreted under the laws of the State of North Carolina,
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resolving any ambiguities and questions of the validity of specific provisions so as to give
maximum effect to the values and purposes sought to be set forth herein.

f) By Executive Order 24, issued by Governor Purdue, and NCGS 133-32, it is unlawful for
any vendor or contractor (i.e. architect, bidder, contractor, construction manager, design
professional, engineer, landlord, offeror, seller, subcontractor, supplier, or vendor), to
make gifts or to give favors to any State employee of the Governor’s Cabinet Agencies
(i.e. Administration, Commerce, Correction, Crime Control and Public Safety, Cultural
Resources, Environment and Natural Resources, Health and Human Services, Juvenile
Justice and Delinquency Prevention, Revenue, Transportation, and the Office of the
Governor).
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IN WITNESS WHEREOF, this AGREEMENT has been executed, in duplicate, the day and
year heretofore set out, on the part of NCDOT and WAKE COUNTY by authority duly given.

L.S. ATTEST WAKE COUNTY

N /ﬁﬁdﬂr—) BY:MM\—
e (bbb e fpard]  Tmis Wake Couny Facile

Design & Construction
DATE: /6 -/¢ DATE: __ |-t ®

NCGS § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State Employee of
any gift from anyone with a contract with the State, or from any person seeking to do business with the
State. By execution of any response in this procurement, you attest, for your entire organization and its
employees or agents, that you are not aware that any such gift has been offered, accepted, or promised
by any employees of your organization.

This Agreement has been pre-audited in the
manner required by the Local Government
Budget and Fiscal Control Act.

i%ake County Mazger. Date N ’ A

Or Designee

FINANCE OFFICER

Federal Tax Identification Number

S - (00D 3 4/77

Remittance Address:
(Aodae C‘/D\Jﬁ‘}'\-/}
YO Doy S50
e eh, ADC 20

DEPARTMENT OF TRANSPORTATION

BY: P
TITLE: CHIEF ENGINEER
DATE: ‘%4‘ /&

’ i

APPROVED BY BOARD OF TRANSPORTATION ITEM0: _ /2. -1 - / 7
(Date)
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APPENDIX A - Design Oplion 6
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APPENDIX A
Sie Design Option 6
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