Proposed Ordinance Amendment
Board of Commissioners Meeting: February 5, 2018
Planning Board Meeting: January 3, 2018
Code and Operations Committee Meeting: December 6, 2017
Project Name: OA-01-17 Quasi-Judicial Proceedings
Staff: Adam Cook, Planner Il & Stacy Harper, Planner Il

Purpose
To amend the Unified Development Ordinance (UDO) to allow for all quasi-judicial processes to
be heard by the Board of Adjustment.

Background

Currently the UDO splits quasi-judicial proceedings between the Planning Board and Board of
Adjustment. The Planning Board is the decision making authority on modifications and waivers
of subdivision standards and planned compliance permits. The Board of Adjustment is the
decision making authority for special use permits, zoning variances, interpretations of flood
boundaries, and appeals of administrative decisions.

The proposed amendment will consolidate all quasi-judicial reviews to the Board of Adjustment
instead of splitting quasi-judicial cases between the Planning Board and Board of Adjustment.
The Board of Adjustment undergoes specific training for quasi-judicial proceedings and is
structured with regular and alternate members which makes it much easier for the Board to
ensure that a quorum will be reached for quasi-judicial procedures. Often quasi-judicial
procedures require a four-fifths majority of the members of the board to take action on a case.
The proposed amendment will streamline the UDO and align the UDO with current practices.

The consolidation of quasi-judicial review to the Board of Adjustment will result in changes to
several sections of the UDO with the bulk of the changes taking place in the review and
approval procedures of Article 19. In order to shift quasi-judicial reviews to the Board of
Adjustment, Article 19 will be updated to remove the planned compliance permit section.
Projects that previously required a planned compliance permit will now follow the commercial
permit review process. All variance requests and appeals of administrative decisions will now
be handled by the Board of Adjustment. Sections of the UDO that allowed for either Planning
Board or Planning Director approval will be updated to allow for Planning Director approval
with appeals of the Planning Director’s decisions heard by the Board of Adjustment.

Amendment Summary

Section 2-10 — updates responsibilities of the Planning Board

Section 9-41 — updates process for stormwater management variances

Section 19-16 — changes the review and decision-making authority summary table
Section 19-22 — removes planned compliance permit section

Section 19-26 — updates variance review and approval procedures
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Section 19-33-5 — updates staff action on variance processes

Section 19-33-6-9 — removes Planning Board review and action for variances
Section 19-36 — removes modification and waivers of subdivision standards section
Section 19-37 — removes appeals of decisions on subdivision matters section

10 Section 19-41-1 — updates appeals of administrative decisions

11. Section 8, 12, & 16 — updates sections to change Planning Board to Planning Director
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Proposed Ordinance Text
Note: Proposed deletions are shown in strikethrough while proposed additions are shown in red.

2-10 Planning Board




2-10-7 2-10-3 Records

The Planning Director must see that records are maintained for all matters coming before the
Planning Board.

2-10-8 2-10-4 Quorum, Minutes, Voting

All meetings of the Planning Board must be public. A majority of the full membership of the
Planning Board must be present at a meeting if the Board is to transact any business other
than to adjourn. The Clerk of the Planning Board must keep minutes of its proceedings,
showing the vote of each member upon every question, or if failing to vote, indicating the fact.
The Planning Board shall dispose of an appeal by reversing, modifying, or affirming the
decision of the administrative official from who the appeal is taken. If a resolution fails to
receive 4 four votes in favor of the appellant, the action must be deemed a denial, and a
resolution denying the appeal must be entered upon the record.

2-11 Board of Adjustment

2-11-1 Board Established

A Board of Adjustment is hereby established. The Board of Adjustment consists of 5 five
regular members and 4 four alternate members, each to be appointed for a term of 3 three
years by the Board of Commissioners.

3-75-7 Variances

Any person desiring to erect a structure, or increase the height of an existing structure, or use
property not in compliance with the regulations prescribed in this section may apply to the
Board of Adjustment for a variance in accordance with the provisions of Section 19-26, Zening
Variances.

The application for a variance shall be accompanied by a determination from the Federal
Aviation Administration (FAA) as to the effect of the proposal on the operation of air
navigation facilities or the safe and efficient use of navigable airspace. Such variances shall be
allowed where the Board of Adjustment reaches positive findings of facts as outlined in
Section 19-26-7 and a determination is made that the variance will not create a hazard to air
navigation.

Additionally, no application for a variance to the requirements of this section may be
considered by the Board of Adjustment unless a copy of this application has been furnished to



the Franklin County Airport manager and/or the Franklin County Airport Commission for
advice as to the aeronautical effects of the variance. If the airport manager and/or the airport
commission do not respond to the application within 30 days after receipt, the Board of
Adjustment may act on its own to grant or deny the variance request.

9-41 Meditfications-and-Waivers Variances (Stormwater Management)
Requests for a variance to medifieations-or-waivers-of the stormwater management standards of

this article must be processed in accordance with the procedures of 19-26 $9-36.



19-16 Review and Decision-making Summary
The following table provides a summary of the review and decision-making authority granted
under this ordinance.

Planning Board of Planning Board of
Director Adjustment |Board Commissioners

Zoning-Related Procedures

UDO Text Amendments R <DMm>
Planned-compliance-permits R <Dh

Zoning Map Amendments R R <DM>
Special Use Permits R <DM>

Zoning-Variances <DM>

Exceptions <DM>

General Use Permits DM

Subdivision-Related Procedures

Exempt Subdivisions DM

Minor Subdivisions DM

Regular Subdivisions

Preliminary Plan DM

Construction Plan DM

Record Plat DM

Modifications-and-\Waivers-of <DM>
Subdivision-Standards Variance

Other Procedures

Interpretations of Flood Boundaries <DM>

Appeals of Administrative Decisions <DM>

R = Review and/or Recommendation DM = Decision Making Authority <> = Public Hearing




19-22 Planned-Compliance Permits-Reserved For Future Use
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19-26
Application

Zeni—ng Variances

Staff Review Public Board of

Submittal and & Report Hearlng Adjustment Hearing
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19-26-1

10 days

Purpose

The zening variance procedures of this section authorize the Board of Adjustment to modify or
vary regulations of this ordinance when strict compliance with the regulation or standard
would result in practical difficulties or unnecessary hardships upon the subject property.

19-26-2
(A)

19-26-3

Authorized Variances

The Board of Ad]ustment is not authonzed to grant zening variances to-any-of-the
ke - to any of the

standards of Article 10 (Erosion and Sedimentation Control).

Applications

A person requesting a zening variance must submit a variance application to the Planning

Director.

19-26-4

Process Generally

(B) Evidence and Testimony
Any interested party may be given the opportunity to present evidence or testimony,
to cross-examine witnesses, to inspect documents, and to offer evidence or testimony
in explanation or rebuttal. The presiding officer may determine whether testimony,
oral argument, or cross-examination must be limited in duration. Any member of the

Board of Ad]ustment may questlon any interested party Persorreatherthan

19-26-5
(A)

(B)

(©

Public Hearing

The Board of Adjustment must hold a public hearing before taking action on a zening
variance application.

At least 10 days before a hearing on a variance, the Planning Director must post notice of
the hearing on the affected property and send written notice of the hearing to the
applicant, the owner of the affected property, and the owners of all real property adjoining
the affected property (as shown on County tax listings current when the application is

filed).

If a requested variance would result in the relaxation of any of the State Environmental
Management Commission’s minimum watershed management requirements for the low-
density option (see 15A NCAC 2B), the Planning Director must, at the same time, send
written notice of the hearing to all other local governments having jurisdiction within the
same water supply watershed.



(D)

(E)

(F)

(G)

(1)  If the Board of Adjustment grants a variance that would result in the
relaxation, by a factor greater than 10 percent), of any of the State
Environmental ~Management Commission’s minimum  watershed
management requirements for the low-density option (see 15A NCAC 2B ),
the Board of Adjustment’s decision is subject to review and approval by the
State Environmental Management Commission before it becomes final. In
such cases, the Planning Director must prepare a preliminary record of the
variance application, the evidence submitted to the Board of Adjustment,
and the Board of Adjustment’s findings and decision, and submit it to the
State Environmental Management Commission.

(2) If the State Environmental Management Commission approves the variance
as granted by the Board of Adjustment, the Board of Adjustment’s decision
will then be considered final and the variance granted.

(3) If the State Environmental Management Commission approves the variance
with conditions varying from, or in addition to, those imposed by the Board
of Adjustment, the Board of Adjustment must revise its decision to include
the varied or added conditions.

(4)  If the State Environmental Management Commission denies the variance,
the Board of Adjustment must reverse its decision and deny variance. The
Planning Director must, by January 1, submit to the State Division of Water
Quality, or its successor agency, a report of any variances granted within
water supply watersheds during the previous calendar year that would result
in a variation from the State Environmental Management Commission’s
minimum watershed management requirements (see 15A NCAC 2B). The
report must describe each project receiving a variance and the reason for
granting the variance.

On determining that the application would impact non-adjoining properties in the
neighborhoed vicinity of the affected site, the Planning Director may also send written
notices to the owners of those properties, and may require the applicant to submit the
additional materials necessary to provide such notices.

Notices to the applicant and the owner of the affected site must be sent via certified mail,
return receipt requested. All other mailed notices must be sent via first-class mail.

If the Planning Director determines that an application for a variance would have
significant impacts on properties beyond the neighbethoed vicinity of the affected site, the
Planning Director must cause notice of the hearing to be published in a newspaper of
general circulation in the county or the area of the affected site. The notice must be
published in each of 2 two successive calendar weeks, with the first notice being published
between 10 and 25 days before the hearing date.

The Planning Director must make every reasonable effort to comply with these notice
requirements. However, where the Planning Director has made a reasonable and good-faith
attempt to comply with the requirements for notice to owners of adjoining properties, no



failure to comply with those requirements must render any decision on the application
invalid.

19-26-8 Conditions of Approval

In granting zening variances, the Board of Adjustment is authorized to impose conditions that secure
substantially the objectives of the regulations or provisions being varied or modified.

19-33-5 Staff Action (Regular Subdivision — Preliminary Plan)

(A) If No Waivers-erMedifications Variance Requested

(B) If Waivers-orMeodifications Variance Requested

(1)

with-all-applicable-provisions-of this-erdinance: The applicant must apply for a

variance in accordance with Sec. 19-26.

(2)

is granted the applicant may proceed with the preliminary subdivision noting the
variance. If the variance request is denied the applicant may proceed with the
preliminary subdivision meeting the terms of this ordinance.




19-33-10 19-33-6 Effect of Preliminary Plan Approval; Lapse of Approval

19-33-11 19-33-7 Public Notice







Appeal Filing Staff Review PUb!lc BaHrd Qf Qounty
Hearing Commissioners

(within 3_0 _days & Report Notice Hearing
of decision) Preparatlon 5
(newspaper) (Decision)

10 days

90 days




19-38 19-36 Subdivision Plat Vacations
19-38-1 19-36-1 Authority

19-38-2 19-36-2 Recording

19-41 Appeals of Administrative Decisions

19-41-1 Authority

: 3 - The Board of
Adjustment is authorized to hear and decide appeals when it is alleged that there is an error in any
order, requirement, decision or determination made by the Planning Director or other county staff in
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the administration or enforcement of this ordinance.

**The following are changes where the term Planning Director and Planning Board. In all of these

instances that phrase will be changed to Planning Director and all verb tenses will also be corrected.**

8-10-3  Occasionally, proposed subdivisions are located within multiple jurisdictions (i.e.,
partially within unincorporated Wake County and partially within other jurisdictions).
In such cases, the Planning Director is andPlanning Board-are authorized to require
that the entire subdivision be designed and developed in accordance with the
regulations of the jurisdiction that imposes the strictest standards. Alternatively, the
Planning Director and-PlanningBoeard may simply allow portions of the proposed
subdivision lying within multiple jurisdictions to be designed and developed in
accordance with the standards of the applicable jurisdictions. The Planning Director is

and-Planning Board-are not authorized to relax or waive applicable subdivision

design/improvement standards unless otherwise expressly stated in this ordinance.

8-31-4 (B) Exception (Flag Lots)

(1) The PlanningBoard-er Planning Director, as applicable, are is authorized to
allow the creation of flag lots only if they it is determined that a flag lot is
necessary to allow reasonable use and benefit of the subject parcel or to alleviate



situations that would otherwise cause undue hardship. Flag lots may be allowed
only in the following instances:

a) when necessary to eliminate access onto thoroughfares;
b) when necessary to make reasonable use of irregularly shaped parcels;

c) when necessary to make reasonable use of parcels with severe topography;
or

d) when necessary to provide suitable land area and soil for location and
operation of utilities.

8-32-3 Road Frontage Required

(C) If direct driveway access to state roads is allowed, the Planning Director is and
Planning Beard-are authorized to require shared access drives and other
mitigation measures to reduce the number of access points on to state roads and
thereby promote public safety and efficient movement of traffic.

8-32-4 Public Roads

(B) Within the Short-Range Urban Services Area, the Planning Director is and
Planning Beard-are authorized to require that roads serving 12 or more lots be

designed and constructed in accordance with applicable municipal standards.

8-32-5 (2) New or Extended Private Roads

(b) Where an extension of an existing private road is proposed, thereby
increasing the potential for additional traffic, the Planning Director is et
Planning Board-are authorized to require that the connecting private road, if
any, be upgraded to comply with the private road standards of this article.

© 8-32-5 (C) Class A and Class B Private Roads

(1) “Class A” private roads are allowed only when the proposed private road will
provide or have the potential to provide access to an area with an ultimate
development potential of Z seven or more lots.

(2) “Class B” private roads are allowed only when the proposed road will provide
or have the potential to provide access to an area with an ultimate development
potential of 6 six or fewer lots. No extension of a “Class B” private road will be
allowed if such extension will provide or have the potential to provide access to
an area with an ultimate development potential of more than é six lots.
Extensions of such roads that will result in the provision of more than é six lots
may be allowed only if the entire length of the road is brought up to applicable



“Class A” private or public road standards (depending on the number of lots to
be served).

(8) For the purpose of determining “ultimate development potential,” the Planning

Director andPlanning Board must consider the number of lots within the
subject subdivision that will have access to the proposed road and to the
likelihood that the proposed road will or could be extended to adjoining

property.

(4) No subdivision plat that shows lots served by private roads may be recorded
unless the record plat contains the following notation: “further subdivision of
any lot shown on this plat may be prohibited unless the private road is
improved in accordance with applicable standards.”

(5) Within the Short-Range Urban Services Area, the Planning Director is and
Planning Beard-are authorized to require that all roads be designed and

constructed in accordance with applicable municipal standards.

8-32-6 Right-of-way Dedication

(A) Except as otherwise expressly indicated in this ordinance, whenever a tract to be
subdivided includes or abuts any part of a road that has a right-of-way of less width
than required by applicable state or county standards, the property owner is
required to dedicate the additional right-of-way necessary to ensure compliance

with minimum right-of-way width standards. Fhis-dedicationrequirement-may-be

8-32-12 Road Connections to Abutting Property

(B) Additional Connections

(1) Additional road connections or stub-out streets—in excess of the minimum
requirements of Sec. 8-32-12(A) — must be provided to adjacent property or a



connecting road whenever the PlanningBoard-or Planning Director

determines:
(E) Road Extensions and Connections Not Feasible...

(1) Road extensions and connections are required pursuant to this section except
when the PlanningBeard-or Planning Director determines that any of the

following conditions exist: ...

(2) If the Planning Beard-er Planning Director determines that a road extension or
connection to abutting property is not feasible because natural barriers (e.g.,
rivers, lakes, ponds, steep slopes, or flood hazard areas) or other intervening
man-made barriers (e.g., railroads, freeways, parks, or existing development)
make it impractical to extend the road to such property, the subdivider must
grant an easement for the road to the benefit of the adjacent property. The
easement must: ...

(3) In addition to the easement specified in paragraph (2) above, the Planning
Director is andPlanning Board-are also authorized to require a financial
guarantee or enforceable legal agreement ensuring that the subject developer
participates in funding the road extension or connection in the event that such
extension or connection becomes feasible in the future.

8-32-14 Access to Thoroughfares

19-26-8.1.1 Standards
No direct access from individual lots onto a thoroughfare is allowed, provided that
when strict compliance with this provision is impossible or impractical due to
topographic conditions, configuration of the parcel to be subdivided or other
conditions beyond the control of the subdivider, the Planning Director is erPlanning
Board-are authorized to approve other means of meeting the purpose of this
subsection. When a tract of land to be subdivided borders on an existing or proposed
thoroughfare, the Planning Director is erPlanning Beard-are authorized to require any
of the following: ...

19-26-8.1.2 Criteria

The Planning Beard-or Planning Director must consider the following criteria in
determining which of the thoroughfare access standards of paragraph 8-32-14(B) to
require:

8-32-17(A) Cul-de-sacs Length

(2) The Planning Director is andPlanning Board-are authorized to increase the cul-

de-sac length limit of paragraph Error! Reference source not found. by up to
35 percent % if they determine, based on evidence submitted by the subdivider,
that:

8-32-17(C) Cul-de-sacs on “Class B” Private Roads



(2) The Planning Director is andPlanning Board-are authorized to approve “class

B” private cul-de-sac road design alternatives (to the standards in subparagraph
8-32-17(C)(1)) only if the subdivider provides evidence of all of the following:

8-33-3 (A) Long-Range Urban Services Area — Pedestrian Improvements

(1) When Improvements May Be Required
Within the Long-Range Urban Services Area, the Planning Director is e
Planning Beard-are authorized to require that developers provide pedestrian
improvements within the right-of-way of collector and thoroughfare roads
whenever:

(2) When Improvements May Not Be Required

(@) Within the Long-Range Urban Services Area, bicycle improvements
within the right-of-way of collector or thoroughfare roads may not be
required if the Planning Director erPlanning Board determines that the
provision of such improvements will not provide needed linkages or
connections to existing or planned bicycle improvements.

(b) The Planning Director erPlanning Beard may not require any

combination of pedestrian, bicycle or off-road trail improvements that
would constitute more than 10 percent of the allowable impervious
coverage of the subject subdivision, calculated on the basis of the
impervious surface area allowed without provision of stormwater
management devices.

8-33-3 (C) Long-Range Urban Services Area — Off-Road Trail Improvements

(1) When Improvements May Be Required
Within the Long-Range Urban Services Area, the Planning Director is e
Planning Beard-are-authorized to require that developers provide off-road trail

improvements whenever:
(2) When Improvements May Not Be Required

(@) Within the Long-Range Urban Services Area, off-road trail improvements
may not be required if the Planning Director erPlanning Board
determines that the provision of such improvements will not provide
needed linkages or connections to existing or planned trail
improvements.

(b) The Planning Director erPlanningBoard may not require any

combination of pedestrian, bicycle or off-road trail improvements that
would constitute more than 10 percent of the allowable impervious
coverage for the subject subdivision, calculated on the basis of the
impervious surface area allowed without provision of stormwater
management devices.

8-33-4 (B) Non-Urban Areas - Bicycle Improvements



(1) When Improvements May Be Required
Within the Non-Urban Area, the Planning Director is er Planning Board-are
authorized to require that developers provide bicycle improvements within the
right-of-way of collector and thoroughfare roads whenever such improvements
are shown on or otherwise required by the Transportation Plan.

(2) When Improvements May Not Be Required
Within the Non-Urban Area, the Planning Director erPlanning Board may not
require any combination of pedestrian, bicycle or off-road trail improvements
that would constitute more than 10 percent % of the allowable impervious
coverage for the subject subdivision, calculated on the basis of the impervious
surface area allowed without provision of stormwater management devices.

8-33-4 (C) Non-Urban Areas — Trail Improvements

(1) When Improvements May Be Required
Within the Non-Urban Area, the Planning Director is erPlanning Beoard-are
authorized to require that developers provide off-road trail improvements
whenever:

(2) When Improvements May Not Be Required

(@) Within the Non-Urban Area, off-road trail improvements may not be
required if the Planning Director erPlanningBeard determines that the
provision of such improvements will not provide needed linkages or
connections to existing or planned trail improvements.

(b) The Planning Director erPlanningBeard may not require any

combination of pedestrian, bicycle or off-road trail improvements that
would constitute more than 10 percent % of the allowable impervious
coverage for the subject subdivision, calculated on the basis of the
impervious surface area allowed without provision of stormwater
management devices.

8-36-5 8-36-4 The subdivider must provide retention/detention as required by the Department
of Environmental Services.

8-37-2 Streams or Drainageways (Easements)

(A) Easements for streams or drainageways must be provided. Such easements must
follow the existing course of such streams or drainageways. Easements for drainage
of surface waters from four 4 lots or less may cross lots only if the Planning Board
ot Planning Director determines that such location will not pose a hazard to
persons or property.



8-37-3 Buffer Strips (Easements)

(B) The Planning Director is andPlanning Beard-are authorized to require a buffer

strip of 10 feet to 50 feet in width adjacent to a thoroughfare or to a commercial
or industrial development.

8-41 Reserve Strips and Non-Access Reservations

Reserve strips or non-access reservations that control access to roads, waterways, parks, or other
improvements or features may be permitted only if their purpose, location, dimensions and manner of

control is approved by the Planning Beard-er Planning Director at the time of subdivision approval.

12-11-1 (C)(6) Required Connections to Municipal Systems

(1) The Planning Director is erPlanning Beard-are authorized to waive the

requirements for connection to municipal water and wastewater systems if they
determine that all reasonable efforts have been made to secure permission to connect
to a municipal system but such permission has been denied by the municipality or that
physical (e.g., topography or intervening development patterns) or legal conditions
make such connections infeasible. When such waivers are approved, the Planning

Director is erPlanning Beard-are authorized to require that subdivisions install

another form of approved community water and wastewater system.

16-12-2(B) Tree Protection Applicability; Effect

The standards of this section generally require that the tree and vegetation protection
zone remain undisturbed and that trees and vegetation within the zone be preserved,
except that the Planning Director erPlanning Beard may permit land disturbance and
tree and vegetation removal within the protection zone when deemed necessary to
allow for reasonable use and development of the property.

16-12-6 Allowed Encroachments (Tree Protection)

(A) It is the intent of this section to permit reasonable predevelopment activity on
lands that are subject to the tree and vegetation protection standards of this
section. It is recognized that encroachment into the tree and vegetation protection
zone may be necessary to allow for reasonable use and development of the subject
parcel. The Planning Director erPlanning Beard may approve encroachments it
deems necessary to permit reasonable use and development. Examples of
encroachments that may be permitted include utilities, driveways, sidewalks,
entrances and entrance features, supplemental landscaping, as well as access routes
for construction vehicles or equipment where no alternative means of access exists
on the site. Septic fields must be allowed to encroach into the tree and vegetation
protection zone if a qualified soil scientist determines that such location is the only
feasible and safe alternative.

(B) At the time of consideration of a site plan or other authorized development plan
for the subject site, review and decision-making bodies are authorized to approve



land disturbance, development activity and tree and vegetation removal in
accordance with applicable zoning and site development regulations.

(C) When encroachment is deemed necessary by the Planning Director erPlanning
Board, any protected trees that are removed or that die within 4+ one year after the
encroachment must be replaced in accordance with Sec. 16-12-7. In addition, when
encroachment must occur, care must be taken to remove and/or disturb the
minimum amount of trees and vegetation, possible. Any proposed encroachment
within tree and vegetation protection zones must be indicated on subdivision plans.

16-12-7(B) Replacement of Protected Trees

The Planning Beard-or Planning Director may allow replacement trees to be placed
outside the tree and vegetation protection zone when adequate area does not exist
within the tree and vegetation protection zone, or when placement in other areas of
the site, or protection of other significant trees adjacent to the perimeter of the site,
would better meet the general intent of this section.

16-12-8(B) Protective Fencing (Tree Protection)

(1) Where Required
All protected trees that are to be preserved must be surrounded by a clearly
visible fence before grading begins. Required fencing must extend as far as
practical from a protected tree; preferably at least 1 foot from the tree for each
inch of DBH. Protective fencing is not required to extend beyond the tree’s
dripline. No construction, grading, equipment or material storage, or any other
activity is allowed within the tree and vegetation protection zone, unless

approved by the Planning Director erPlanningBeard in accordance with Sec.
16-12-6.
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